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STATEMENT OF THE CASE

For clarity, we prefer to re-state the facts in the

case and to separately consider the findings of the

trial court therefrom.

On June 3, 1923, L. C. Lashmet, designated the

contractor, and the United States of America, by the

Secretary of Agriculture, entered into a contract, in

writing, whereby Lashmet agreed, in consideration of

the payment of certain sums, to furnish all labor and

materials for and to construct certain structures on

the Flagstaff-Angell road, within the Coconino Na-
tional Forest, Arizona. (Tran. 17-27.)

It is provided in the specifications attached to and

expressly made a part of the contract that partial pay-

ments will be made to the contractor monthly, (Trans.

18) based on estimates of the work done and material

put in place during the preceding month. It is further

provided that whenever the work provided for by the

contract shall have been completely performed by the

contractor and all parts of same have been approved

by the "District Engineer", a final estimate of the

value of the work done will be prepared by the "engin-

eer" as soon as the necessary measurements may be

made, and the amount of this final estimate, less any
sums that may have been deducted in accordance with
the provisions of the contract, and less all previous pay-

ments, will be paid to the contractor within thirty days
after the final estimate has been approved by the
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"Chief Engineer" (Trans. 10). The specifications

further expressly state that the term "Chief Enf^in-

eer" means Chief Engineer of the Bureau of Public

Roads, United States Department of Agriculture; that

the term "District Engineer" means District Engineer

of the Bureau of Public Roads in whose district the

improvement is located; but that the term "engineer"

may mean either the Chief Engineer, the District En-

gineer or a representative of the foregoing duly auth-

orized to supervise the work (Trans. 18).

Under date of JuAe 8, 1923, Lashmet, as principal

and Southern Surety Company, a corporation, as sure-

ty, executed and delivered to the United States a bond

in the sum of $79,313.08, conditioned upon the faithful

performance of the contract by Lashmet and that the

latter should well and truly pay all sums of money

for which he is liable for labor and materials furn-

ished for the work covered by the contract. (Trans.

27-30.)

On June 30, 1923, Western Pipe & Steel Company

of California, a corporation, sold and delivered to

Lashmet certain material to be and which was used in

the construction of the improvements covered by the

contract, making partial payment therefor, the balance

of the agreed price under the terms of the sale, $2,-

133.04 at the date of trial, remaining unpaid after

due demand upon Lashmet and his surety on the bond.

(Trans. 44-46).

During- all of the time concerned in this action
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L. I. Hevves held the position of Deputy Chief Engin-

eer, Bureau of Public Roads, Department of Agricul-

ture, with regional headquarters at San Francisco, Cal-

ifornia, and E. S. Wheeler was District Engineer at

Phoenix, Arizona. (Trans. 31-35).

The work under the contract in question was com-

pleted between July 20 and July 24, 1924. (Trans. 45).

Thereafter, the time or date nowhere being shown

by the evidence, a final estimate of work done and ma-

terials to place up to and including August 20, 1924,

was prepared by engineering enployees in the office of

the District Engineer. (Trans. 32-36) This final es-

timate was subsequently transmitted to the Deputy

Chief Engineer at San Francisco. On November 14,

1924, L. I. Hewes, Deputy Chief Engineer, (by J. S.

Bright, acting) at San Francisco, wrote a letter to E.

S. Wheeler, District Engineer at Phoenix, Arizona,

wherein he acknowledged receipt of a letter dated

November 10, 1924, with enclosures relative to the

Lashmet contract. In this letter of November 14, 1924,

the Deputy Chief Engineer stated that the papers ap-

peared satisfactory for supporting the final estimate

and voucher, but that there appeared to be a typograph-

ical error in the amount shown due Lashmet in the

voucher and further stated "We have checked the total

amount of contract including extra work which

amounts to $74,483.36, and subtracting the deductions

which include previous payments, truck repairs and

equipment rentals not previously deducted, or a total
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of $66,885.27, which gives a balance due this estimate

of $7,598.09. Therefore, it appears that the voucher

should he and is approved for this amount." (Tran.

34-38).

As shown by the testimony of Don G. Evans,

a highway engineer of the Bureau of Public Roads, De-

partment of Agriculture, the final estimate was a re-

port showing the total amount of work performed by

Lashmet under the contract (Tran. 43). At the time

of the completion of this contract, it was the adminis-

trative practice of the Bureau of Public Roads to,

after the final estimate is prepared in the district of-

fice, transmit it to the Deputy Chief Engineer at San

Francisco for approval. He is the officer of the

Bureau, who, under the administrative practice there-

in, has the final approval of that final estimate and

who docs approve it. Nothing can be done toward the

payment of the final estimate prior to the approval by

the Deputy Chief Engineer (Tran. 33). The Deputy

Chief Engineer, under the administrative practice, is

the proper officer for the approval of the final esti-

mate in all cases—partial estimates or partial pay-

ments do not go to the Deputy Chief Engineer for his

approval, but the final estimate does (Tran. 42). Aft-

er approval by the Deputy Chief Engineer, the partic-

ular voucher is passed over to the Fiscal Agent for

payment and the actual paying is done by the latter

(Tran. 33).

This action, a suit upon the bond for the price of
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materials furnished Lashmet and unpaid for, was in-

stituted ag-ainst L. C. Lashmet and Southern Surety

Company on May 28, 1925, by the United States of

America for the use and benefit of Southwestern

Portland Cement Company.

No action had been brought on the bond by the Un-

ited States on its own behalf (Tran. 30). On October

14, 1925, Western Pipe & Steel Company of Califor-

nia, defendant in error here, but hereinafter designat-

ed the intervener, intervened in the action, setting up

the furnishing of material to Lashmet and the non-

payment therefore as above stated and further alleging,

as also did the use plaintiff in its complaint, that the

contract was completed and final settlement had there-

for on November 14, 1924. (Tran. Z-7). The defend-

ant, Southern Surety Company, plaintiff in error here,

but hereinafter designated the defendant, answered the

intervener's- complaint, generally denying the allega-

tions therein and affirmatively alleging that final set-

tlement of the contract occurred on July 21, 1924, and

that the intervention was filed more than one year

thereafter (Tran. 8).

On January 21, 1926, the cause, pursuant to proper

stipulation, was tried before the court, without the in-

tervention of a jury (Tran. 64) and on January 26.

1926, the court entered its order for judgment for the

intervener against the defendant. Southern Surety

Company, dismissed the action as between the use

plaintiff and the defendants and dismissed the inter-
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vcner's case of action attains! the defendant, L. C.

Lashmet because of want of service, and ordered ex-

ceptions entered on behalf of Southern Surety Com-

pany to the order. (Tran. 64).

On l^'ebruary 16, K)26, detailed finding's of fact

and conclusions of law were made by the Court where-

in, after first finding" the undisputed facts as to there

being no suit (m the bond by the United States, the

date this action was instituted, the date of intervention

by this defendant in error, the furnishing of material

by the latter, the balance due on the price thereof, de-

mand upon Southern Surety Company, the provision

of the contract as to the approval of the final estimate

by the Chief Engineer and the meaning of the terms

"Chief Engineer" and "engineer", all as above stated,

it was found on the questions of completion of the

work and final settlement of the contract, briefly as

follows

:

That the work covered by the contract was com-

pleted by the contractor on the day of July,

1924. That on August 20, 1924, a final estimate was

made out by the employees of E. S. Wheeler, and und-

er his direction, tabulated and checked, this final es-

timate showing the total amount earned under the con-

tract, including extra work, to be $74,483.36. That

after subtracting the proper deductions there was

found to be due the contractor a balance of $7,598.09.

That said final estimate or report was transmitted to

L. I. Hewes, Deputy Chief Engineer, for his approval.
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and after the total amount of the contract had been

checked and the proper deductions made in his office,

was approved by him on November 14, 1924. (Tran.

14).

That L. I. Hewes, Deputy Chief Engineer, was

the proper officer, under the addinistrative practice of

the Bureau of Public Roads, to approve said final esti-

mate and his approval w^as necessary to render it ef-

fective as a basis for the final payment thereafter to

be made by the fiscal officer of the Bureau. That

the final settlement of said contract, within the mean-

ing- of the Act of February 24, 1905, was on the date

of the approval of the final estimate thereof by the

Deputy Chief Engineer, L. I. Hewes, to-wit, Novem-

ber 14, 1924, that being the date when the amount

which the Government was finally bound to pay was

fixed administratively by the proper authority. (Tran.

14-15).

Judgment for the intervener against the defend-

ant. Southern Surety Company, for the sum of $2,-

133.04, with interest and costs was entered on March

4, 1926. (Tran. 9-10).

ARGUMENT
The only exception! taken by the defendant be-

ing those to the judgment and order for judgment and

there being no motion or request to the trial court to

adjudge the issues in favor of the defendant, no re-

quest for other or different findings of fact than were

made, and no objection or assignment of error that
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there was no substantial evidence to support the find-

ings, we take it that this cotirt will accept the findings

of fact and only consider whether or not the facts

found stipport the judgment.

Pederson vs. United States (9th Cir.) 233 Fed.

625 (Sub. 1)

Fleischnian Construction Co. vs. United States,

70 L. Ed. 257, 46 Sup. Ct. 284.

The only question raised by the assignments of

error is whether Western Pipe & Steel Company in-

tervened in the action within the time provided by the

Act of February 24, 1905.

As held by this Court and recently confirmed ])v

the Supreme Court of the United Statefin the two

cases just above cited, intervening creditors must file

their claims in an action such as this within one ;/ear

from the date of final settlement of the contract, re-

gardless of the time of actual completion of the work

thereunder.

Owing to the confusion of evidence and infer-

ences therefrom with the findings of fact, we will be

iniable to closely follow the argument in the brief of

plaintiff in error, but, as stated therein, we will submit

that the date of final settlement of this contract was

that found by the trial court, November 14, 1924.

In Illinois Surety Co. vs. United States, (2-'-0-U.

S.-214, 36-Sup. Ct.-321, 60-L. Ed.-609) the Supreme

Court thoroughly considered the question involved

here and clearly established what constittites final set-
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tlcment under the Act of February 24, 1905. Mr.

Justice Hughes therein states:

''The word ''settlement", in conection with

pubhc transactions and accounts, has been used

from the beginning to describe administrative de-

termination of the amount due.
J > > )

We think that the words "final settlement'*

in the act of 1905 had reference to the time of

this determination when, so far as the govern-

ment was concerned, the amount which it was fin-

ally bound to pay or entitled to receive was fixed

administratively by the proper authority. ' ' ' '
'

On August 21, 1912, the supervising archi-

tect having received the certificate of the chief

of the technical division of the office that all

work embraced in the contract had been satisfac-

torily completed, made his statment of the amount

finally due, recommending that only the actual

damage (as stated) be charged against the con-

tractor, and that the proper voucher should be

issued in favor of the contractor for the balance,

to-wit, $3,999.01. And, on the same date, this

reeommendation zvas approved and actual damages

charged acordingly by direction of the Secretary

of the Treasury. This, in our judgment, was the

"final settlement" of the contract within the mean-

ing of the act. We understand that the admin-

istrative construction of the act has been to the

same effect. Etc." (Underscoring ours).

In other words the Supreme Court expressly held

that it is not the computation or ascertainment by a
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subordinate official of the amount which was after-

ward approved as the amount due (which computa-

tion the plaintiff in error in the case at bar insists is

the statement), l)ut the approval thereof by the i)roper

officer that constitutes final settlement. The "admin-

istrative determination" is expresly held to be the fix-

ing administratively by the proper authority. It is the

official decision or authoritive conclusion of the of-

ficer empowered to make it and not the ascertainment

or estimating- or reporting; by subordinate employees

or officials for reference to a higher authority, of a

sum which may or may not be that ultimately "deter-

mined" or "fixed" by the approval of that higher au-

thority, even though it should ultimately develop that

the final estimate or computation of the subordinates

was correct and the amount thereof be not changed

when finally determined and fixed.

As stated by Circuit Judge Buffington in Mandel

vs. United States, 4-Fed. 2nd-630,

a case, wherein, after completion of a naval ammuni-

tion depot, a report dated January 24, 1920, was made

by the Naval Examining Board stating the balance

due and was approved by the Chief of the Bureau of

Yards and Docks, by letter dated April 15, 1921:

"The contention that January 24, 1920, was the

date of the statutory performance and full settle-

ment is based on a letter of that day addressed

to the Commandant of the Third Naval District,

and sii^ned bv the two lieutenants and an expert
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aide. The court held this letter was not the set-

tlement meant by the statute. We agree with
that view. While this letter shows the data for
making settlement, and indeed that one that was
adopted and affirmed in the settlement when
made, yet it is quite apparent that the letter

neither was a settlement nor purported so to be."

It was held that settlement occured on April 15,

1921, the date of the approval of the report.

So it was w^ith the final estimate in the present case.

It was only a report or recommendation of what sub-
ordinates estimated should ultimately be the settlement.

In the cases of

U. S. Fidelity & Guaranty Co. v. McNulty Bros.

13-Fed. 2nd-78,

and

United States v. Robinson, 214-Fed.-38,

the latter cited by plaintiff in error, it was held the

date of final settlement was the date of approval by

the proper superior official of reports by subordinates

of the sums due.

While in

United States v. Mass. Bonding & Ins. Co.

215-Fed.-241

the court dismissed an action commenced November

7, 1912, as premature where the work was completed

on March 29, 1912, and the constructing quarter-

master then reported to the quartermaster general that

there was a balance due the contractor of $4,805.00,
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because the six months from date of settlement allowed

the United States to bring- action on its own behalf

had not elapsed. Circuit Judge Dodge stated,

"But, even if it be conceded that final deter-

mination of what was due for the completed work
would be the "final settlement" intended by the

statute, I am unable to regard the agreed facts as

sufficient to show that the quartermaster's report

in March was "final settlement" in that sense The
Treasury Department, it would seem, had still

to pass upon that report, and its decision was not

made until January, 1913, and a suit brought be-

fore it was made would still be premature."

In none of the cited decisions does it appear that

there was an express provision in the contract, as in

the case at bar, that the approval of a certain official

was necessary to render the final report or estimate

effective as a basis for "final settlement". Neverthe-

less counsel for plaintiff in error insists that prepara-

tion of the estimate, for submission to the approving

officer is the "settlement", persistently overlooking

the fact that prior to the approval by the Deputy

Chief Engineer, it was only just what it purported

to be, an estimate, but not the "fixing" of the amount

due. In this connection we must state that the trial

court did not, as stated and reiterated in plaintiff

in error's brief, find that the final estimate was "made

out" or "prepared" by E. S. Wheeler, or audited or

checked or in any way acted upon by him, either in an

official or other capacity, except to be transmitted by
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his office to the Deputy Chief Engineer, or even that

the same ever came to his actual attention.

The actual findings of the court were that the con-

tract itself required the final estimate to be approved

by the Chief Engineer, that the final estimate was

made in the District Office on August 20, 1924; that

it was thereafter transmitted to L. I. Hewes, Deputy

Chief Engineer, for approvel, and after being checked

and the proper deductions made in his office, was by

him approved on November 14, 1924; that under the

administrative practice in the bureau, the Chief En-

gineer, acting through his deputy, L. I, Hewes, was

the proper officer to approve the final estimate and

to fix administratively the amount which the Govern-

ment was finally bound to pay and his approval was

necessary to render the final estimate effective as a

basis for the final payment thereafter to be made; and

that November 14, 1924, was the date of final settle-

ment of the contract. (Tran. 13-15).

To answer their question, counsel for plain-

tiff in error certainly are not justified in their

claim that E. S. Wheeler, Division Engineer,

was the person who was authorized to make

final settlement in this case To carry their

contention to its logical conclusion, would mean

that upon the computation and estimate of any engin-

eering employee, of the balance due the contract would

be finally settled, whether that estimate was ever trans-

mitted to or acted upon by any higher official. E. S.
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Wheeler, or otherwise, for the "engineer" is the em-

ployee authorized to prepare this estimate (Tran.lS).

We respectfully submit that the judgment of the

trial court is fully supported by the findings of fact

and that, indeed, no other judgment could have been

rendered, properly, on the facts found. The finding

that final settlement was on November 14, 1924, is

itself a finding of an ultimate fact and apparently

not reviewable upon the state of the record, (Fleish-

man Construction Co. vs. U. S., supra),but it is amply

supported by the other findings.

However, even should this Court deem the f|uestion

of whether or not the findings of fact as to the date

of final settlement are suported by the evidence open

to review, we must submit that, with the exception

of the finding that the final estimate was made on

August 20, 1924, all of the facts found were proper

and conclusively established.

Plaintiff in error rests his whole case upon the as-

sertion and the finding that the final estimate was

made August 20, 1924, but there is not, in the entire

record, a scintilla of evidence to that effect or even

from which that inference could be drawn. The es-

timate itself does not so show, but only show\s that it

was for zvork and materials to place up to and iiicliidiiuj

A It ejus f 20,1924, (Tran. 50). In fact it conclusively

negatives the possibility that it was made on that date,

for the measurements in the field must have been

made of that date and the computations, checking.
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etc., would render its actual compilation necessarily

thereafter, how long thereafter must be left to im-

agination. It certainly was not made on July 1st,

1924, as was attempted to be shown on cross-examina-

tion of the witness Evans (Tran.43) or on July 21st,

1924, as alleged in defendant's answer (Trans 9).

That the contract provided for approval of the

final estimate by the Chief Engineer and he alone as

found is uncontrovertable.

Any attempt to question that the sum estimated to

be due was approved by the Chief Engineer, through

his deputy, L. I. Hewes, is worse than idle. Counsel

for plaintiff in error makes much of the statement in

the letter of approval (Tran. 40) that it is the voucher

that is approved and not the estimate, in so many

words, disregarding the fact that the letter states thai

the showing is satisfactory for supporting the final

estimate. However, the material fact is that this let-

ter is the approval and the only approval of the sum

estimated to be due and of the admitted and only basis

for the settlement. The approval of that basis of set-

tlement is what was, solely and absolutely, necessary

and it matters not whether that approval is designated

as to the estimate or voucher or something else. Cer-

tainly no other approval of the basis for settlement

is shown and this letter finally fixed the amount to

be paid.

In United States v. Pawling Co. 297 Fed. 65, cited,

quoted from and so strongly relied upon by plaintiff
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in error where there was, by letter from the proi)er

superior official, an approval of the basis of settlement

and a fixing of the amount due and later, by the same

superior official, an approval of a voucher for the same

amount, the court simply held as the amunt due had

already been determined and fixed by the Chief of the

Bureau in his letter, the later approval of the voucher

was not the determination, but only carried out the

former administrative determination which was the

final settlement. The decision fully supports the find-

ing- in the present case and is flatly against the conten-

tion of plaintiff in error, for it holds that there can he

no final settlement until the amount to be paid is fi-

nally fixed by the proper authority, and "no other pre-

vious act or determination can be considered the date

from which the six months within which the United

States may institute proceedings began to run, for the

reason that no other determination was the final de-

termination."

That the fixing of the amount due is by the approv-

al of the basis of payment, whether in the form of es-

timate, voucher or otherwise, is clearly shown in

United States vs. Title Guaranty & Surety Co.

254-Fed-958.

In that case the building was completed January 16,

1912. The public works officer of the Navy Depart-

ment who was in actual charge of the improvement

(as was E. S. Wheeler in the present case) prepared

a "final voucher" showing the amount earned, the de-



IS Southern Sitrciy Company vs.

ductions, the amount of previous payments and the

amount finally due (practically the same as our "final

estimate") and on March 29, 1912, forwarded it, com-
plete, to the contractor for certification as to correct-

ness. It was returned to the same officer under date
of April 1, 1912, so certified, and was transmitted to

the Department. This voucher reached the Depart-
ment and was approved on April 6, 1912, by the acting-

chief of the Bureau of Medicine and Surgery. In de-
ciding that final settlement occurred on April 6, 1912,
Circuit Judge Evans stated "made under these circum-
stances, when the building was fully completed—at a
tmie when the parties were concerned in the settle-

ment of the contract, it is difficult to avoid the con-
clusion that the date of the approval of this voucher
constituted the date from which the six months period
ran."

Under the contention of plaintiff in error the date
of final settlement would have been March 29, 1912.
the date of preparation of the voucher, but the court
did not so hold. Without question, the finding that
L. I. Hewes, Deputy Chief Engineer, approved the
basis of settlement under the Lashmet contract on No-
vember 14, 1924, is amply supported.

While the contractor, Mr. Lashmet, did not testify
that the final estimate was ever presented to him for
agreement as to correctness, or that he ever saw the
final estimate and only stated that he agreed with the
final quantities as noted by the "engineer", (Tran.
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46), even if he had aj^rccd to the correctness of tlic

final estimate, that would have no hearing on the date

of final settlement, for "As an administrative matter,

it does not depend upon the consent or agreement of

the other party to the contract or account."

Illinois Surety Company vs. United States,

supra. United States v. Title Guaranty & Surety

Co., supra, Arnold v. United States 280- Fed. -338.

The finding- that Deputy Chief Engineer, L. I.

II ewes, was the proper officer, to approve the hasis

for final settlement, that his approval was necessary

to render it effective and that this approval was the

fixing of the amount the government was finally

bound to pay, is likewise fully supported by the evi-

dence. The contract expressly so provides and Don

G. Evans, an Engineer of the Bureau, testified, with-

out contradiction, to those facts, further stating that

nothing can be done towards final payment prior to

that approval and that, in all cases, the final estimate

is transmitted to that official for approval, although

partial or monthly estimates are not. (Tran. ZZ & 42).

How plaintiff in error can contend that the final esti-

mate is a settlement before it can be considered as the

basis of final payment afterward to be made is un-

fathomable.

As stated in Alandell v. United States, supra,

"And this estimate of the nonfinality of the let-

ter (estimate in the present case) is proved by the

uncontradicted evidence of May, a government
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employee familiar with the workings of the de-

partment, who says that the final making of set-

tlement %sted with C. W. Sparks of the Civil

Engineer Corps of the Navy, and that he made
such final settlement by his letter of April 15,

1921, which states: "The findings and recom-

mendations of the board are approved: * * * ^

accordingly final payment * * * in the sum of

$1,465.75 is authorized, * =^ * ."

The letter written by E. S. Wheeler to L. C.

Lashmet on April 13, 1925, (Def's Exh. No. 1, Tran.

47) is wholly incompetent on the question as to the

date of settlement. It was properly objected to by in-

tervener and exception to its admission taken. While

Mr. Wheeler's attempt to make Lashmet pay his just

debts was laudable, his interpretation of the statute is

hardly binding upon this defendant in error. The let-

ter is a conclusion or opinion of law, and an erroneous

one at that, for he states that the periods allowed by

the act for suits by the Government and creditors begins

at the date of completion of the work as distinguished

from the date of settlement, while the Supreme Court

has held otherwise. Even the plaintiff in error admits

that Wheeler's time of expiration of the different per-

iods is wrong. It is not necessary to discuss counsels'

"presumption" that Wheeler gave notice to all cred-

itors of Lashmet of commencement and expiration of

the times allowed.

We respectfully submit that the conclusions of

plaintiff in error are unwarranted and do not support
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its contention that final settlement of the contract was

on Aug^ust 20, 1924; that the approval by L. I. Hevves,

Deputy Chief Engineer of the Bureau of Public

Roads, of the final amount to be paid, fixed it admin-

istratively under the rulings of the Supreme Court of

the United States; that the final estimate did not be-

come a final settlement until it received that approval;

that November 14, 1924, is the only date shown in the

record upon which could possible have occurred a final

determination and fixing of the amount to be finally

paid the contractor and hence was the only possible

date of final settlement within the meaning of the Act

of February 24, 1905 ; and that under both the find-

ings of fact and the evidence November 14, 1924, was

the date of final settlement of the contract in question,

the intervention of the Western Pipe & Steel Com-

pany was filed within the time allowed by statute, and

the judgment entered by the trial court is correct and

should be affirmed.

Respectfully submitted,

^^^r^MUi^AM

Attorneys for Defendant in error.
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